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Abstrak

Bay'u al-inabh mernpakan akad jual beli yang menjadi perdebatan para ulama
klasik dan kontemporer dari segi hukum dan pelaksanaannya. Hal tersebut
mengharuskan adanya artikel yang menjelaskan konsep bay'u al-‘inabh untuk
menentukan  bukumnya. Dalam artikel ini penulis menjelaskan konsep,
bukum dan aplikasi bay'u al-‘inab mennrut maghab dan nlama kontemporer
dengan menyatakan alasan-alasan mereka untuk memilib pendapat yang kuat.
Para fugabha sepakat mengharambkan bay'n al-‘inab jika ada syarat ma'qid
‘alayb harus dijual kembali kepada penjual asalnya. Begitu juga jika terdapat
petunjuk adanya hilah melakunkan riba maka hukumnya juga adalah batal.
Apa yang menjadi perdebatan fugaba adalah apabila tidak ada syarat
demikian dan tidak adanya pentujuk hilah melakukan riba. Dalam masalah
ini penulis berpandangan babwa akad bay’n al-‘inabh adalab haram jika niat
melakukan riba tidak dinyatakan dalam berkontrak. Namun, status akad
tersebut adalah sah atan tidak batal selama tidak ada syarat mabi barns
dijnal kembali kepada penjual asalnya dan tidak adanya di antara kedna
belabh pihak yang berakad untuk melaknkan riba. Ini karena dengan adanya
niat, walaupun di lnar akad maka niat melakukan riba telah dinyatakan dan
dapat membatalkan akad.

Kata kunci: Bay'u al-‘inab, konsep, pelaksanaan, ulama kontemporer.

Abstract
Bay'u al-‘inab is a buying and selling contract that became the debate of classical
and contemporary scholars in terms of law and its implementation. Therefore, it
is necessary to have an article describing the concept of bay'n al-‘inab to determine
the law of the bay’n al-‘inab. In this paper, the anthor will explain the concepts,
laws and applications of bay’n al-‘inab according to contemporary schools and
scholars by stating their reasons for choosing strong opinions. The fugaha agree to
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Sforbid the bay’n al-‘inab if there is a condition that ma'qud ‘alayh must be resold
to the seller of origin. Likewise, if there is a hint of the existence of hilah do the
usury then the law also is void. What is fugaba debate is that if there is no such
requirement and no referent. In this case, the author bolds that the bay'u al-‘inah
contract is baram if the intention of doing usury is not stated in contract.
However, the status of the contract is valid or not void as long as there is no
requirement of mabi* to be resold to the original seller and the absence between
the two parties who intend to do wusury. This is because with the intention,
although outside the contract then the intention of usury has been declared and
can cancel the contract.

Keywords: Bay'u al-inah, concept, implementation, contemporary scholars.

Introduction

Islamic Economics is an economic system that explains all phenomena
about behavior, choice and decision making in each unit of activity or
economic activity based on the rules of moral and Islamic ethics. The ultimate
goal of Islamic economics is as the goal of Islamic Shati‘a (magasid shari‘ah),
which is to achieve happiness in the wotld and the hereafter (fa/ih) through a
good and respectful system of life. In principle, Islamic economic thought is to
formulate a concept of supply and demand, mechanisms, market regulation,
fair pricing, maximum equity of wealth, and of course the prohibition of r7ba,
gharar, and maysir in order to create equitable justice in all sectors.'

Basically, the financing offered by Islamic banking is based on contracts
or contracts that are justified in Islam. However, in the face of the banking
financial climate which generally makes profit a principle of consideration,
Islamic banking must be able to offer competitive products so as not to lag
behind in competition with conventional banks. This atmosphere sometimes
forces Islamic banking to be open in carrying out its business in terms of
contractual principle elections, even though it makes a big difference in classical
and contemporary scholars. In other words, Islamic banking institutions in
Malaysia through their Syariah Advisory Service Bureau accept the use of
certain contracts which are controversial from the legal point of their

1 J. Michael Taylor, “Islamic Banking The Feasibility of Establishing an Islamic Bank In The
United Stat,” American Business Law Jonrnal 40 (n.d.): 387.
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obligation. Between the contracts, the controversy is bay’'u al-inah.” Bank Rakyat
Malaysia is the pioneer who accepts the use of bayn al-‘inah contract as the basis
for some of the financing it offers. Then followed by Bank Islam Malaysia
Berhad (BIMB) and Bank Muamalat, even though the mabi are are different
between the banks, including the profit rate and the payment method.

However, the bank through the Shariah Advisory Committee accepts
the use of this contract as it is a Abildfiyyah problem and is based on certain
fighiyyah methods for the survival of Islamic banking in the context of
competition with conventional banks which are in reality more dominant for
the present. Looking at the age and experience of young Islamic banking
institutions, as well as small amounts of assets compared to conventional
banking at national and international levels, this is a consideration that needs to
be taken into account in running and developing Islamic banking operations
including from the acceptance of the concept of contract finance products
offered. Seeing such a statement creates some issues that require special writing
to answer it. Therefore, the purpose of writing this article is to explain about
bay' al-'inabh; Concept and Implementation according to the contemporary
scholars.

This research is a library research with descriptive approaches, which
are describing or explaining the analysis of bayu al-‘inah; concept and
impelementation according to the view of contemporary scholars. The method
for collecting data are by taking documentation, reading journals and books.
While for analysing the data, the author uses content analysis.

The Definition of Bay'u al-'Inah from Many Perspectives

In etimoloogy, Bay'u means sales. Its plural is buysi’, which means to
give the price determined and take the price. AL%nab is al-salaf ie the goods
rendered as a price on the sale of goods or debt granted without 7ibd to the
debtor.” The verb for the word a/-inah is quoted from the word al-‘ain means

2 Ahma dan Joni Tamkin Borhand Maulidizen, “Aplikasi Pembiayaan Modal Ketja Murabahah
Bi Al-Wakalah: Studi Kasus Pada Bank Muamalat Indonesia Cabang Sungkono Surabaya,”
Jurnal Ilmiah Isiam Futura 16, no. 1 (n.d.): 91-109.

3 Ahma dan Joni Tamkin Borhand Maulidizen.

4 Ibn Manzur, Muhammad Ibn Mukram, Lisan Al Arab. Juz 1 (Beitut: Dar al-Thya’ al-Turath
al-‘Arabi, 1996).

5 Al-Shawkani, Muhammad Bin ‘Ali Bin Muhammad, Nay/ Al-Awtir Min Ahadis Sayyid Al
Apkbyar (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1999).
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cash or property that exists.’ It is named a@/-inah because the owner who is a/-
‘inah buyer is the property or goods that existed when the contract will get cash,
because the purpose of buying the goods is to resell it.” Or, the (a/-'ain) item will
return to its original seller.”

In mazhab perspectives, there are some opinions about that. Hanafi
school say that bay’n al-inab is an activity when someone buys something at a
certain price, then he resells the item to the seller before paying the original
price, at a price lower than the original price.” For Maliki school, it involves a
man who sells an item on a futures basis, then he buys it back at a different
price and a different time period, or in cash at a lower price, before the original
time is due. Buying and selling is categorized as buys’ al-djal because of the
element of time suspension or futures."” For example, an individual (A) sells
one item at a price of 10 Dinars in cash to an individual (B), then he (A) will
buy it back from (B), at a price of 20 Dinars in a strong way, or vice versa."' In
the opinion of Shafi’i, it is about a person (A) sells one item to another (B), at a
deferred price and handing over the item to him (B), then he (A) buys it back
before accepting the price of the goods, at a lower price in cash.”” Then the
Hanbalf says that it is about someone sells an item at a deferred price, then he
repurchases the item at a lower price in cash."

Based on the explanation above, it can be concluded that the scholars
have the same understanding of bay'w al-inah, although there is a slight
difference in lafaz. It should be explained that the contract of bay'u al-inab is
not only limited to involving two parties. It could be that there is a wasit

¢ Al-Zuhayl, Wahbah, A/-Figh Al-Islami Wa Adillatubu, 4 (Damshiq: Dar al-Fikr, 1997).

7 Al-Shawkani, Muhammad Bin ‘Ali Bin Muhammad, Nay/ A-Awtar Min Ahadis Sayyid Al
Akhyar.

8 Al-Misri, Rafiq Yanus, A~-Jdmi‘ Fi Usal Al-Riba, 2 (Damshiq: Dar al-Qalam, 2001).

? Al-Shawkani, Muhammad Bin ‘Ali Bin Muhammad, Nay/ A-Awtar Min Ahadis Sayyid Al
Akhyar.

10 Al-Zayla‘, Fakhr al-Din ‘Uthman bin ‘Ali, Tabyin Al-Haga'iq Sharh Kanz Al-Daga’iq (Tabgig:
Ahmad 1zzu Inayab) Bersama Hashiyah Al-Shalabi Beirat: Dar al-Kutub al-Tlmiyyah, 2000).

11 Tbn Rushd, Muhammad Ibn Ahmad, Bidayat Al-Mujtabid Wa Nibayat Al-Mugtasid (Beirut:
Dar Ibn Hazm, 1999).

12 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf, Raudah Al-Talibin, Bersama Al-Minhaj Al-Sawi Fi
Tarjamah Al-Imim Al-Nawdawi Dan Muntagi ALY unbi. Tahgiq : ‘Adil Ahmad ‘Abd Al-Mawjsid
Dan “Ali Muhammad Mn‘awwad). (Beirut: Dar al-Kutub al-Tlmiyyah, n.d.).

13 Tbn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi, A/+Mughni, 2 (Kaherah: Hijr li al-Tiba‘ah
wa al-Nashr wa al-Tawzi‘ wa al-IYlan, 1992).
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(intermediary) between the seller and the buyer who will buy the goods
involved from the first buyer at a lower price in cash, then the wasit will sell the
item at the same price to the original seller.'* Strictly speaking, in the contract
of bay'u al-‘inah, mabi* (goods) will return to the original owner and the first
buyer will be able to fulfill his desire of getting cash. Unlike the bay* al-tawarrug
which involves at least three parties, #zabi* will not return to the original seller,
although the two purposes of this agreement are the same as getting cash. To
detail the differences between the two agreements, it is advisable for the writer
to explain the meaning of bay’ al-tawarrng and explain the compatison between
the two. Altawarrug is a person who buys his goods on a prolonged basis, then
he sells the item to his or her original seller in cash, and he takes the price for
the purpose of earning cash.” A brief comparison between bay'u al-‘inah and
bay'u al-tawarrmg can be seen;

Table 1 Differences of Bay’u al-‘Inah dan Bay al-Tawarruq

Akad Bay’u al-‘inah Bay*‘ al-Tawarruq

Purpose Get cash immediately Get cash immediately

Parties Minimum: two persons (there

involved can be a referee between the two Minimum : three persons

parties above)

Mabi* Return to the original seller Will not return to the original
seller otherwise will be owned
by a third party

Then, the author will present the definition of bay’n al-‘inah given by
some contemporary scholars especially from the Middle East as follows; Al-
Qaradawi defines bay’u al-'inah as someone sells something to others with a
certain price (eg 120 Dinar), for a period (eg one year) and he handed the item
to the buyer. Before he receives the price of the item, he buys it again at a lower
price than the original (eg 100 Dinar), and pays it in cash. So, he handed over

14 Al-Zuhayl, Wahbah, A~Figh Al-Isiami Wa Adillatubn.
15> Ghanim, ‘Abd al-Ghani ‘Abd al-Fattah et al, Qadaya Fighiyyah Mu'asirah (T.T.P: T.P, n.d.).
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100 Dinar in cash and would receive 120 Dinar when it was due.'"® According to
Al-Zuhayli, bay’n al-‘inab is a sale that intends to make it as a means of hiab, a
man sells something at a deferred price, or has not received the payment of his
price, then he buys the goods in cash at a lower price."’

In other opinion, Muhammad Rawas Qal'ahji states that bay'u al-‘inah is
a man (A) selling to another party (B) at the prescribed price to be paid after 6
months, then paid in cash or installment. Then A repurchases the item from B
in cash before completion of the agreed payment, at a lower price.”® While
Muhammad 'Imarah argues bay’u al-‘inah is a recuperation of the debt to the
goods or cash. The party involved and the form is a borrower or debtor who
wants to owe or borrow and a debtor who does not intend to give a loan or
debt. Then, the debtor sells a garment to a debtor whose value is 10 Dirhams
with a price of 12 Dirhams so that the debtor sell them to third parties at a
price of 10 Dirhams. The third party will resell the shirt with a price of 10
Dirhams as well as to the original seller. As a result, payers will get a surplus of
2 Dirhams and debtors also get their debt."” The Shaykh Sayyid Sabiq states
that bay'n al-‘inah is when a person needs money (cash), then he buys one item
at a certain price on a prolonged basis, then he sells the item to his original
seller in cash at a lower price.”

Based on the notion of bayu al-‘inah which is expressed by
contemporary scholars, it can be concluded that the meaning has the same
meaning as the understanding according to scholars even though there are
differences in the composition of sentences and examples of applications given.
However, Muhammad ‘Imarah in his opinion involved a third party (wasit), but
mabi* continued to return to the originator.

Next, banking has defined bay’ al-'inah as a sale and putchase to get cash
immediately. The author is in the view of understanding referring to the
application and purpose of the contract being executed, regardless of the
implied purpose of avoiding the occurrence of 7ba in the contract being

16 Al-Qaradawi, Yusuf, Bay‘ ALMuribahah 1i Al-Amir Bi Al-Shira’ Ka Ma Tujribi Al-Magarif Al-
Islamiyyah, 2 (Kaherah: Maktabah Wahbah, 1998).

17 Al-Zuhayl, Wahbah, A~Figh Al-Isiami Wa Adillatubn.

18 Qal‘ah Ji, Muhammad Rawas, Mu dmalat Maliyyah Mu‘Asirab Fi Daw’ Al-Figh Wa Al-Shari‘ah
(Beirut: Dar al-Nafa’is, 1999).

19 ‘Imarah, Muhammad, Qdmus Al-Mustalahat Al-lgtisadiyah Fi AlHadarah Al-Islamiyyab
(Kaherah: Kaherah, 1993).

20 Sabiq, Al-Sayyid, Figh AFLSunnah (Kaherah: Dar al-Fath li al-Ilam al-‘Arabi, 1997).
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executed. Based on above discussion, it can be concluded that the notion of
bay’n al-nah according to the mazhab is to have the same purpose, although
there is a slight difference in lafaz and sentence structure. Likewise with the
notion of bay’u al-‘inah which is expressed by contemporary scholars, the author
finds that the meaning also has the same purpose as the understanding
according to the scholar of the school even though there are differences in the
structure of the sentence and examples of the implementation given. However,
Muhammad ‘Imarah in the sense involves a third party, but »abi‘ remains back
to the originator. When the definition given according to a banking perspective
is too concise by only referring to the zahir and purpose of the contract to be
implemented. After the author explains the definition of bayu al-‘inah from
various perspectives, in conclusion, bay’u al-‘inah is buying and selling to get
immediate cash, which involves at least two parties through two contracts that
are separate from an item, and the item will return to the owner origin. While
the selling price is in debt and the repurchase price is lower which is paid in
cash before the completion of the price is above. It can also occur if someone
sells goods at a cash price, then buys them back at a higher price in debt.

Analysis on the Law of Bay'u al-Inah According to Mazhab and
Contemporary Scholars
The scholars have different opinions regarding the law of bay'u al-‘inah. In
more detail, the first contract is legitimate and the second contract becomes the
sovereign of the jurisdiction, as follows:
a. Hanafi
Abu Hanifah said: "This contract is a fasid”’ contract if there is no wasit
between the original owner (creditor) and the buyer (the debtor)".* Abu Yusuf argued:
This sale is and purchase of law are not legal.”> Muhammad looked at it: The sale
of this law is lawful but makruh.* He also states: ""The sale of this in my heart is

reprehensible (it's heavy or a great sin) like a mountain, created by ribas eater’ >

21 Al-Zuhayl, Wahbah, A/-Figh Al-Islkami Wa Adillatubn.

22 Al-Zuhayl, Wahbah.

2 Ibn ‘Abidin, Muhammad Amin bin ‘Umar, Radd Al-Muhtir ‘ali Al-Darr Al-Mukbtir Sharh
Tanwir Al-Absar (Beirut: Dar al-Kutub al-‘Tlmiyyah, 1994).

24 Tbn “Abidin, Muhammad Amin bin ‘Umar.

25 Ibn ‘Abidin, Muhammad Amin bin ‘Umatr.
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b. Malikt and Hanbal1
The scholars of Malikiyyah view the law of bay’u al-‘inah should not
be.”® Ashab Hanabilah also refused the necessity of this covenant as stated
by Ibn Qudamah: "I7 does not have to be for someone who sells a thing on a prolonged
basis, then he buys it back at a lower price’™’
c. Shafif
The majority of ashab Shafi‘iyyah is legally educated because it has
become customary for someone and the spread of this muamalat in his
country or not.® As for Abu Ishaq al-Asfirayayni and al-Shaykh Abua
Muhammad,” it was argued that if this muamalat had become a person’s
habit, the second sale and purchase would be required in the first contract,
then the two contracts were canceled.” However, if there is a condition in
the contract that stipulates that the item must be resold then the sale and
purchase is null and void.” However, the analysis cartied out by the
Mustafa al-Bugha states that Imam ShafiT held the position of the other
priests, namely that the contract is null and void if there is an indication in
the contract hilah do riba. But if this does not exist, then the contract is
valid because it is a petfectly harmonious sale and purchase.™
d. Zahir
Ibn Hazm said, "who sells a thing at a certain price in cash or delayed, in the
long run or short, he may buy back the goods from the buyer at the same price as the price
he sells, or more expensive, or lower in cash, willingly with a shorter tempo than he or she
sells, or longer, then it must be legal without contradiction at all, as long as there are no
conditions mentioned in the contract. If there is a requirement (so that the item must be

26 Tbn Rushd, Muhammad Ibn Ahmad, Bidayat Al-Mujtahid Wa Nihayat Al-Mugtasid.

27 Tbn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi, A~Mughni.

28 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf, Raudab Al-Talibin, Bersama Al-Minhaj Al-Sawi Fi
Tarjamah Al-Imim Al-Nawawi Dan Muntaga ALY unbi' Tabqiq : ‘Adil Ahmad ‘Abd Al-Mawjid
Dan ‘Al Muhammad Mu'‘awwad).

2 Tbn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi, A~Mughni.

30 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf, Raudab Al-Talibin, Bersama Al-Minhaj Al-Sawi Fi
Tarjamah Al-Imam Al-Nawdiwi Dan Muntagi ALY unbi. Tahgiq : ‘Adil Ahmad ‘Abd Al-Mawjsid
Dan ‘Ali Muhammad Mu'‘awwad).

31 Al-Subki, ‘All ‘Abd al-Kafi, Kitab Al-Majmmn‘ Sharh Al-Mubazzab (jeddah: Maktabah al-Irshad,
n.d.).

32 Al-Bugha, Mustafa et al, A+Wafi Fi Sharh Al-Arba‘in AlFNawawiyyah (Dashiq: Dar Ibn
Kathir, 1994).
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resold to the original seller), then the law is illegal and the contract is permanently broken
and the law is the law of the confiscated property".” The view of Ibn Hazm clearly
shows its foundations that must use the bay'u al-inah contract as long as
there is no condition that determines the mabi’ must be resold to the
original seller. However, if there is a requitement that a 7zabi* must be resold
to its original seller, this contract is forbidden.
e. Contemporary Scholars

The majority of contemporary scholars state that the law of bay'u al-
inah is haram and among them atre Yusuf al-Qaradawi, Wahbah al-Zuhayli,
Muhammad‘ Imarah, Rawas Qal‘ah Ji and Sayyid Sabiq.™

Based on the opinion of scholars regarding bay’n al-%nah, it can be
concluded that Imam ShafiT and the majority of Ashab Shafi%yyah require this
contract and only a portion of those who argue is invalid if it has become
customary. However, according to the Mustafa al-Bugha, Imam Shafi7 himself
argued that the contract was nullified if there were indications of a purpose.
Hilah do riba in the contract. Likewise Ibn Hazm, al-Zahird said this contract is a
must, unless there are conditions that specify mabi* must be resold to the
original seller, then the law is forbidden and the contract is null and void.

In the Hanaff sect, Abu Hanifah believes there must be three parties in
this agreement and if only two parties are involved, then the law is fasid. It can
be noted here that AbG Hanifah is based on is#hsan.” It has been contrary to
his mazhab’s method ie al-ibrah al-‘ugnd bi al-alfaz la bi al-ma‘anz. 1t is because of
two factors, namely first, if the price payment has not been given, then the first
sale and purchase is still incomplete. This condition makes the second contract
is also imperfect based on the first contract. Therefore, the first seller must not
repurchase the goods that are not yet fully owned by the first buyer. As a result,
be the second contract fisid. Secondly, based on the hadith of 'A'isyah,” Abua
Yusuf thinks that this agreement is valid, while Muhammad declares this law

33 Ibn Hazm ‘All Ibn Ahmad, A/+-Muhalla Bi Al-Athar. Tahqiq Dr. ‘Abd Al-Ghaffar Sulayman Al-
Bandari (Beirut: Dar al-Fikr, n.d.).

3 Al-Qaradawi, Yusuf, Bay* AL-Muribahah 1i Al-Amir Bi AL-Shira’ Ka Ma Tujribi Al-Magarif Al-
Islamiyyah.

3 Al-Zuhayl, Wahbah, A-Figh Al-Islimi Wa Adillatuban.

36 Wahbah al-Zuhayli, A~Figh al-Islami wa Adillatubn, Juz 4, Op.Ci, p. 3455; ‘Abd Allah Ibn
Ahmad Ibn Qudamah al-Maqdisi, A~Mughni, Juz 6, Op.Cit, p. 262; Fakhr al-Din ‘Uthman bin
‘All al-ZaylaT, Tabyin al-Haga'iq Shah Kanz al-Daga’iq, Op.Cit, p. 385.
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valid but reprehensible. In the schools of Maliki and Hanbali, bay” a/-inab is not
necessarily and most contemporary scholars also view this unlawful or fisid
contract. Therefore, it can be formulated that basically there are two views
regarding the law of bay’u al-‘inah, namely; (1) Mubabh; Shafi'T, Hanafi and Zahiri
if required ma'qud alayh must be resold to the original seller, (if) Not valid;
Maliki and Hanbali schools and some contemporary scholars

Reasons on Applying Bay’u al-‘Inah According to Mazhab and
Contemporary Scholars
Based on the conclusions for the opinion of the jurisdiction over the
law of Bay'u al-‘Inah, the author would categorize their arguments or their
reasons as follows;
a. The reason of the scholars that allows bay’u al- inah
There are several verses of the Qur'an that are the arguments for
the necessity of sale and purchase. However, the author will only explain
the Qur'anic verses according to the perspective of the group who
associate it with the law of Bayw al-‘inah only. Therefore, the view of
mufassirin about the verses is not addressed in this discussion. Ibn Hazm

states that the law of sale and purchase is to be based on the words of
Allah:

idl Gy Olanidt Alaiig sl aoks WS Y Sshss Y U1 D98 Gl
dasgn selr 1ad G a5 aadl A A5 G ofhe A Gy 108 sl G

w0 Dol BB S 2ag o ) 5aly Gidos b WG g86 & o

O9l g
“Those who ate (take) usury can not stand right but like the establishment
of a person who incurs a devil because of insanity. That's because they say
that the sale is the same as usury. Allah has justified the sale and forbidden
usury. Whosoever receives a warning from his Lord, then he stops, then
what he earns before becomes his and his affairs (to Allah). Those who

repeat, they are the companions of the Fire, they will abide therein”. (Qs.
Al-Baqarah 2: 275)
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Thus, the law of bay’u al-inab is possible because it is a form of
buying and selling. Furthermore, there are no Qur'anic verses and al-Sunah
which prohibit this sale and Allah Almighty has said:

e ) Rk s u;ﬁgﬁé:@ﬂ;&\p\fs&\;@%ﬁgj
Mbrb\}a@)o\rbw \}aboMgSo)w“

“And why do you not eat from what is (when slaughtered) called the name
of Allah, even though Allah has explained to you what He has forbidden to
you, unless you are forced. And really, many are misleading people with

their desires without a knowledge base. Allah knows more people who are
overreaching” (Qs. Al-An’am 6: 119).

In another verse Allah swt also says;

Gud &y OIS Uiy GUI3 (s Wy Wils Uy Gl o G 4 &ty 3L ) 555 g

“And not we (Gabriel) come down, except by the command of your Lord.
He has everything in front of us. The one behind us and all that is
between them, and your Lord does not forget”. (Qs. Maryam 19: 64)

Based on the above verses, it can be concluded that the law of bay'u
al-‘inah is necessarily because it is a form of trading and the law of sale and
purchase is to be or is halal. Then Allah swt has explained that every thing
banned in Islam has been described in the Quran and Hadith. There are no
translations of these sources that claim that the sale of bay'u al-‘inabh is
illegal, it is clear that the law is a must. Furthermore, Ibn Hazm concludes
these arguments by asserting that it is impossible for Allah to forget the
matter.”’

Then, from Abi Hurairah and Abi Sa'ld: The Messenger of Allah
(may peace be upon him) appointed a man (as his deputy) at Khaibar,”
then he came to him with the tamar janib, the Prophet asked him: "Are all
the guests in Khaibar like this? The man replied, "We took this tamar (janib)

37 Ibn Hazm ‘All Ibn Ahmad, A/-Muhalla Bi Al-Athar. Tabgiq Dr. ‘Abd Al-Ghaffar Sulayman Al-
Bandari.
38 Ensiklopedia Islam, Kuala Lumpur: Malaysia Encyclopedia Research Centre, 1998.
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with two bushels (Zamar al-Jam) and two gayat (tamar al-Janib) with three
bushels (famar al-Jam)". Then Prophet Muhammad said, "Do not do so, but
juallah (famar al-Jam) with dirham, then you buy it with the dirham will be
tamar janib"”

Based on the above hadith, the Prophet Muhammad prevented his
representative in Khaibar who switched the Zamar al-jam’ to obtain a tamar
Janib with different scales because it was a prohibited 7ibd, which was the
exchange of the same rbawi goods of different kinds. Then the Prophet
gave a solution by directing him to sell zamar al-jam’ to get dirthams, then use
the dirhams to buy a zamar janib. This means that the sale and purchase
contract is only for the purpose of realizing the real purpose of obtaining a
tamar janib.

Moreover in the hadith the Prophet did not detail the sale and
purchase can occur between two parties or involve other parties. This
shows that the representative must (A) sell two tamar aljam’ with the value
of dithams to his buyer (B), then he also buys a famar janib from B or
another person (C). It is clear that obtaining the dirham is not the real
intention of the sale and purchase, but also the sale and purchase is merely
the purchase of the famar janib. In the context of bay’n al-‘inah, the sale and
purchase of the goods is as diverse as to get cash instead of wa'qid" alayh.

The scholars also agree that if an item is sold at the same price as
the selling price or higher, the law is a permissible.” So in the context of
bay'u al-‘inab, the law of selling the same goods at lower prices is also a must
when ignored with the above problem. In this case Imam Shafi'T said: "If
some of the Companions of the Prophet disagree in a matter, some say this, some others
also disputabnya, then the asal (argument) which we hold is that we will accept the
opinion supported by qiyds”*

So, bay'u al-‘inah is a perfect contract and the terms, even if the
contract can lead to damages. Therefore, the law is possible.*

3 Ibn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi, A/-Mughni.

40 Al-Subki, Taj al-Din bin ‘Al bin ‘Abd al-Kafi, Tabagat Al-Shafityyah Al-Kubra.
Tahgiq :Mahmnd Muhammad Al-Tanahi & ‘Abd Al-Fattah Muhammad Al-Huli, 2 (T.T.P: Hijr li
al-Tiba‘ah wa al-Nashr wa al-TawzI', n.d.).

4 Tbn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi, A~Mughni.

4 al-Mawsu‘ah al-Imam al-Shafi7 — Kitab al-Umm, A-Mawsi‘ah Al-Imdam Al-Shafi 7 — Kitab Al-
Umm (Beirut: Dar Qutaybah, 1996).

4 Al-Zuhayl, Wahbah, A~Figh AlFIsiami Wa Adillatuba.
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b. The reason of the scholars who rejects bay'u al-‘inab
1) 'The hadiths of warning about bay’u al-‘inah

There are two hadith from Ibn 'Umar ra. First, he said: I heard
the Messenger of Allah say: "When you trade with bay’n al-inah, you
follow the cow's tail and you tend to agriculture and you leave jihad,*
Allah will blame you and He will not deprive you of you until you
return to your religion.” Then, when people are very skilled with dinar
and dirhams, and trade in bay'u al-%nah and they follow the cow's tails,
then abandon jibad fi sabillillah, Allah will surely bring disaster to them
and He will not lift them from them until they return to their religion.*

Both hadiths* have the same meanings although there is a slight
difference in the texts. The hadith shows the bans of bay’u al-‘inah
because this covenant is one of the factors of the decline of Allah swt
to the humankind. In the explanation of Us#/ al-Figh, if a matter or act
is not followed by the threat of sin, punishment or disaster then it
indicates that the matter is prohibited in Islam.*

Next, the hadith natrated from al-Awza'l, the Prophet
Muhammad (peace and blessings of Allah be upon him) said: “The time
will come to mankind, they will allow the sale of the goods between the
two silk”.* This hadith also clearly indicates the banning of bay’s al-‘inah
because the intermediary (silk) is not the intention of buying and selling,
but the fact is to get cash with different values ie riba. Although its
status is mursal’ it can be used as an argument when reinforced by
other hadiths related to it, such as previous traditions.”

44 Al-Shawkani, Muhammad Bin ‘Al Bin Muhammad, Nay/ Al-Awtar Min Ahadis Sayyid Al
Akbyar.

4 Abua Dawud, Sulayman Ibn al-Asy‘ath al-Sajastani, Sunan Abi Dawud, Kitab Al-Buyi’, Bab Al-
Naby ‘an Al-Inah, n.d.

46 Al-Tabrani, Abu al-Qasim Sulayman bin Ahmad, AFMu jam Al-Kabir, n.d.

4 Fadl llahi, A~-Tadabir Al-Wagiyah Min Al-Riba, 4 (Riyad: Mu’assasah al-Jarisi, 1999).

48 Al-Zuhayl, Wahbah, .A/-Figh Al-Islimi Wa Adillatuban.

49 Al-Shawkani, Muhammad Bin ‘All Bin Muhammad, Nay/ Al-Awtar Min Ahadis Sayyid Al
Akbyar.

50 Abu Jayb, Sa‘di, A~LQamus Al-Fighi Lughatan Wa Istilahan, 2 (Damshiq: Dar al- Fikt, 1998).

51 Al-Zuhayl, Wahbah, A/-Figh Al-Islami Wa Adillatuba.
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2)  Athar Tabi'in

‘A'ishah ra narrated: "From Ibn Ishiq al-Subay'i, from his wife
that he had met' A'ishah and wzmu walad *entered with him al-Zayd Bin
Argam™ and said:" O Umm al-Mu’minin, I sold a slave to Zayd Bin
Arqam for a price of eight hundred dirhams, and I bought it again for
six hundred dirhams in cash ". Then 'A'ishah said to him: "That is the
worst of the buying and selling that you do. Tell Zayd that he has
canceled his jihad with the Messenger of Allah if he did not repent."
The word "A'ishah has made our friends silent then he did not speak for
a while. Then after he received the words' A'ishah then he said: "What
do you think if I take my mod only?". Then'A'ishah recited the word of
Allah which means: then whoever has come to warn from his Lord
then he stops (abandon) then for him is his capital and his affairs are
handed over to Allah [Al-Baqarah 2: 275].>* Based on that narration,
Ibn Qudamah asserted that bay’u al-inah is forbidden because ‘A'ishah
would not say so strictly except because of the awgif” which he himself
heard from Prophet Muhammad.

Then Anas reported that he was asked about bay’s al-‘inah, he
said: Indeed, Allah can not be forgiven. This bay’u al-inah is from what
is prohibited by Allah and His Messenger.” Next, Ibn Abbas t.a said:
"Fear (avoid) will be bay’u al-inah. Do not buy some dirthams with some
dithams and between them there is a silk (as an intermediary).”
Another story also narrated, "A man sells a silk cloth to another man at
a hundred (ditham) price, then he buys it again at a price of fifty
(ditham). Then he asked Ibn 'Abbas about the matter then he said:
(Exchange) some dirhams with several dirhams of different value and
put between the two of them a silk.” Ibn 'Abbas was also asked about
al-'inah, he replied: "Indeed, Allah swt can not be tolerated. This bay’n

52 Al-‘Asqalani, Abhmad bin ‘Ali bin Hajar, ALIsdbah Fi Tamyiz Al-Sabibah. Cet-2. Tahgiq: ‘Adil
Ahmad ‘Abd Al-Manjid Dan ‘Ali Muhammad Mu‘awwad (Beiurt: Dar al-Kutub al-‘Ilmiyyah,
2002).

53 Al-‘Asqalani, Ahmad bin ‘Ali bin Hajar.

5% Al-Darqutni, ‘All bin ‘Umar, Sunan Al-Dargutni, 2 (Beirut: Dar al-Kutub al-Tlmiyyah, 2003).

55 Abu Jayb, Sa‘di, A~LQamus Al-Fighi Lughatan Wa Istilahan.

%0 Ibn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi, A/+Mughni.

57 Ibn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi.

58 Ibn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi.
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3)

9

5)

al-inab is from what is prohibited by Allah and Prophet Muhammad.”
Apart from the above companions, there are some kibar tabiin who
also forbade the bay’u al-inab, including Hasan Basti, Ibn Sitin, al-Sha‘bi,
al-NakhaT and Rabi‘ah bin' Abd al-Rahman.®

Tjma"

Continued from the above arguments, Ibn Qayyim: "Surely the
Companions such as ‘A'ishah, Ibn ‘Abbas and Anas have fought the
bans of bay’u al-inah and have been harsh in the matter at different
times and situations, and not come from among the companions who
affirmed them or give them the flexibility of this muamalah, then this
indicates that there has been a ijma 'among them in the bans of bay’u al-
inah.”!

Sadd al-Dard’i?

Bay’n al-‘inab is dari‘ah to riba because the sale and purchase
contract is done not to have ma ‘qid* alayh, but as a way to get cash with
different values. This difference in value is 7ba and 7:ba is forbidden.
Then bay’n al-‘inah is forbidden on the basis of sadd al-Dara’i.”’

Ma'qil

Bay'n al-‘inah is a hilal™ to avoid riba sarih. While tiba is
muamalah banned in Islam and all parties involved with it are cursed
based on a hadith natrated by Muslims; "From Jabir he said: Prophet
Muhammad (may peace be upon him) has cursed the rabbis, the
delegates, the author and the two of them, and he said: They are the
same.” The Qur'an also states war to those who eat riba.

5 Ibn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi.

60 Ibn Qudamah, ‘Abd Allah Ibn Ahmad al-Maqdisi.

61 Qal‘ah Ji, Muhammad Rawas, Mu ‘dmalat Maliyyah Mu‘Asirah Fi Daw’ Al-Figh Wa AlL-Shari‘ab.
02 Al-Zuhayl, Wahbah, A/-Figh Al-Islkami Wa Adillatubn.

63 Tbn Qayyim al-Jawziyyah, Aba ‘Abd Allah, I%m Al-Muwagqiin ‘an Rabb Al-Alamin Tatqiq:
Bashir Muhammad ‘Ayin (Damshiq: Maktabah Dar al-Bayan, 2000).

64 Ahmad Maulidizen dan Mohammad Taqiuddin Bin Mohamad, “Murabahah Sebagai
Instrumen Pembiayaan Dalam Keuangan Islam Modern,” Jurnal Ijtimiyyah 11, no. 1 (n.d.): 303—

32.

65 Muslim, Abu al-Husayn bin Hajjaj, Sahih Muslim. Kitib Al-Musagah, Bib Bay‘ Al-Ta‘am
Mathalan Bi Mathalin, n.d.
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Therefore, how can Islam prohibit and cursed all parties involved,
and strongly emphasize its lusts to declare war to ribar eaters, but from
another angle justify the 764 by the most shallow, while the essence and
mafsadahnya are the same with 7ibd sari itself.”

The Most Powerful Opinion on Bay’u al-‘Inah: An Analysis

Before the author chooses the view of the rgjih, it is necessaty to
emphasize that the fuqaha agree to forbid bay’n al-‘inah if there is a requirement
that ma'qid' alayh should be resold to its original seller. Similarly, if there is any
indication that hilah does the riba then the law is also null. What is the debate of
the fugaha is when there is no requirement and there is no indication that it
should be done. In this issue, the author is more inclined to the views of those
who forbid the bay’u al-‘inah but will not be canceled based on the following
factors:

First, the warning hadith concerning bay’n al-inah narrated from Ibn
‘Umar is sahih and can abolish general Qur’anic verse that requires sale and
purchase. Albani in his lineage has legitimate the above hadith and gave a
lengthy comment on it and to comment on those who reject the chastisement
of the hadiths.”” Apart from him, Ibn al-Qattan and Shaykh Ahmad Syakir also
received the first and second hadith as szhih.°® The third hadith is, however, but
Ibn Qayyim believes it can be a legal reserve in ittifaq because there are other
hadiths who supportt it.”” The author finds that Imam Shafi‘T does not mention
the hadiths™ because he thinks that the hadiths are not scallops to be used as
arguments or reason. The author has also explained the criticisms of the
hadiths of bay’n al-‘inah when explaining the arguments of those who forbade
bay'n al-‘inah. However, the writer tends to the view of Albani who accepts the
hadiths as a scythe to make arguments forbidding bay’u al-‘inah.

Then, with regard to athar 'A'ishah, although some ulama reject the

6 Tbn Qayyim al-Jawziyyah, Aba ‘Abd Allah, I%m Al-Muwagqiin ‘an Rabb Al-Alamin Tatqiq:
Bashir Muhammad ‘Ayiin.

7 Ibn Qayyim al-Jawziyyah, Aba ‘Abd Allah.

68 Al-Qaradawi, Yusuf, Bay* AL-Muribahah i Al-Amir Bi Al-Shira’ Ka Ma Tujribi Al-Magarif Al-
Islamiyyah.

0 Tbn Qayyim al-Jawziyyah, Abd ‘Abd Allah, [%m Al-Muwagqiin ‘an Rabb Al-Alamin Tatqiq:
Bashir Muhammad ‘Aysin.

70 al-Mawst‘ah al-Imam al-ShatiT — Kitab al-Umm, A/--Mawsi‘ah Al-Imdm Al-Shafi't — Kitab Al-
Unim.
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validity of this azbar and declare it unrevealed, but azhar has been narrated
through many paths (farig), ie eight tarig have been listed.” The narrators are
also thigah except the debate is al-‘Aliyyah bint al-Ayfa 'because it is not known.
However, some scholars claim that he is known among them Ibn al-Jawzi, Ibn
Sa‘ad and Ibn Hibban.” Likewise, al-Subki said that this athar is sahih.” In this
case Dr. The Badaw states: "But it seems that he (al-‘Aliyyah) is in the middle
of the abi‘in and who narrates his hadith is his own husband Abu Ishaq and his
son Yinus, and both are the well-known priests, then the hadith is accepted ".™
Therefore, the authors tend to accuse this athar for a support argument on this
issue.

Next, the issue of jihad of the companions in a matter does not bind
other companions, the authors tend to the view that ‘A'ishah will not say so
firmly except because of the Tawgif of Prophet Muhammad. This is because, as
understood from its kalam, the practices are just null and void, and permitting
the prohibited things (7ba) can lead to disbelief. Only Zayd Bin Arqam's illness
is probably that he does not know that his actions are illegal, that is why
‘A'ishah ordered her to convey it to Zayd.” It is known that if this matter
involves the question of jitibddiyyah, then surely ‘A'ishah will not hardly say so,
because he certainly knows that ijtthad cannot cancel the 7#bad. It can therefore
be concluded that the matter cannot be denied because its law has been
crescented.

In addition to ‘A'ishah, Ibn ‘Abbas bin Malik has forbidden the bay'u al-
‘inah and firmly on it at different times and it does not come to us amongst the
friends and tabiin who dissolve it.”* The act of Zaayd the author disagrees with
that he has been adhering to the necessity of bay'u al-‘inah, but it may have

7 Al-Maliki, Al-Qadi ‘Abd al-Wahhab bin ‘ali bin Nast al-Baghdadi, A/-Ithaf Bi Takhrij Ahadith
Al-Ishraf (Dubai: Dar al-Buhuth li al-Dirasat al-Islamiyyah wa Ihya’ al-Turath, 1999).

72 Al-Zayla9, Jamal al-Din Abu Muhammad ‘Abd Allah bin Yusuf, Nasbu AlRdyah Takbrij
Abhadith Al-Hidayah (Beirut: Dat al-Kutub al-‘Ilmiyyah, n.d.).

73 Al-Subki, ‘Al ‘Abd al-Kafi, Kitab AF-Majmn‘ Sharh Al-Mubazzab.

7 Al-Maliki, Al-Qadi ‘Abd al-Wahhab bin ‘ali bin Nast al-Baghdadi, A/-Ithaf Bi Takhrij Ahadith
AFIshraf.

75 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf, Raudab Al-Talibin, Bersama Al-Minhdj Al-Sawi Fi
Tarjamah Al-Imim Al-Nawdiwi Dan Muntaga ALY unbi Tahgiq : ‘Adil Ahmad ‘Abd Al-Mawjsid
Dan ‘Ali Muhammad Mu'awwad).

76 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf.
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happened because without any study of its necessity.”” That is why it is not
narrated that Zayd remained so after the ‘A'ishah. Therefore, we should not
argue to Zayd that he is in charge of halal bay'u al-inah, especially if he has met
‘A'ishah asking his views on the matter.

Then when ‘A'ishah recited the word of Allah, this indicates that his
firmness is due to the occurrence of 77bad in the sale and purchase, rather than
due payment payment as Imam ShafiT's view. This is because the verse is for a
person who does not reach him the law of 7b4.”* However, the writer tends to
the views of Shaykh al-Qaradawi that the actions of Zayd and his umad
waladnya do not go wrong if there is no intention to do 7ba. It is a lawful sale
and purchase if perfected with the existence of /aradi elements and a great loss
or exploitation of those who are in need or desperate.”

In the last, although sadd al-dbara’i method is not agreed upon by
scholars as a source of law, the writer thinks he can and should be taken into
account in the issue of bay’u al-‘inah. To further refine this discussion, the writer
will briefly examine this method and its relation to bay'u al-‘inah as follows:
Imam Malik and Ahmad admit sadd al-dhara’i as one source of law. Imam Abu
Hanifah and Shafi'T accept it in some cases and reject it on other matters. While
Ibn Hazm also rejected this method in general.”’ However, scholars agree that
they cannot help in matters of sin and hostility in absolute terms. Similarly, in
matters that can lead to good or evil, they agree that if it is to do good to man,
then it is not forbidden.

What is the point of disagreement among them is that they are
obligatoty, which is related to buyu" al-‘ajal (bay’n al-‘inah). Howevet, it needs to
be explained, if it is real intention to do 7ba then it is not allowed in any
situation whatsoever. It is clear that what is wrong is in the case of a non-
appatent purpose to do prohibited things.” On this basis, Malikiyyah and
Hanabilah cancel bay’u al-‘inah because for them the covenant itself is a guide to
the purpose of doing riba. This is because the conclusion of this agreement is
to get cash and to pay it at a higher price (on a prolonged basis), while goods

77 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf.

78 Al-Nawawi, Abu Zakariyya Yahya Bin Shatf.

7 Al-Qaradawi, Yusuf, Bay* Al-Muribahah 1i Al-Amir Bi Al-Shira’ Ka Ma Tujribi Al-Magarif Al-
Islamiyyah.

80 Al-Zuhayl, Wahbah, .A/-Figh Al-Islami Wa Adillatuban.

81 Al-Zuhayl, Wahbah.
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are merely intermediaries.”

Abu Hanifah also canceled bay’u al-‘inah on the basis that if the price in
the first sale was not yet settled, then the sale and purchase became imperfect.
Thus, the second law of sale and purchase is unlawful because it is subject to
the first law of sale and purchase. Therefore, the first buyer should not sell it
again because the item has not been properly. The sale and purchase contain
elements of 7ba al-fadl and al-nasa’ due to the element of residual in tempo and
advantage on the price of goods to be paid. On this basis the jumhur fuqaha
states its facade bay’u al-‘inah because it is dhati'ah to 776a.” As for Imam Shafi",
he authorized this covenant in gadad'an (wotldly law) and handed the aspect of
motives and motifs to the law of ukhrawi. This means that the contract
becomes illegitimate due to the prevention of it, but the prohibition does not
lead to the abolition of the contract even though it leads to mafsadah and
immoral.**

The author tends to the above view because in the discussion of Us#/
al-Figh knowledge according to the methodology of jumhur, the law is divided
into two; taklifi’ and wad'7’. Both of these laws need to be applied in a
problem to determine their position in a/-Figh al-Islam. Seeing that the principles
and conditions of sale are fulfilled in bay’u al-‘inah contract, he is legally
punished under the law of wad’ in the absence of the intention of performing
the 7ba. However, the act of executing the contract can be illegal (sinful) based
on the law of Zak/ifi because of the conviction of the arguments which prohibit
this covenant as described above. In the discussion of Figh Mu'amalat, thete is
an agreement that is illegal and illegitimate or invalid and there are also lawful
but illegal.” Therefore, whoever has performed bay’u al-‘inah contract by hiding
his intentions as hiah to riba, his law is legitimized if it is sufficiently
harmonious and conditioned from the point of the law of the wotld (gada'an),
but becomes illegal from the law of the jurisprudence (diyanatan) because of the
protected intentions. If he wants to repent then he only needs to take his
capital only and return the benefits received from the parties involved, in
accordance with the ‘A'ishah which has been explained, or futilkan the

82 Al-Zuhayl, Wahbah.
85 Al-Zuhayl, Wahbah.
84 Al-Zuhayl, Wahbah.
85 Al-Zuhayl, Wahbah.
86 Al-Zuhayl, Wahbah.
87 Al-Zuhayl, Wahbah.
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agreement with the consent of both parties.*

The author inclines the opinion about if somehow the contract is
nullified or invalid, it can undermine the principle of istigrar al-ta'amul (stability in
muamalat) because of the unclear (fawahbum) factor. As a continuation of the
explanation above, the writer pondered to explain one important topic related,
that is the problem of intent and utterance in the akad that is "There are two
streams concerning this problem in a/-Figh al-Isian:® First, the view of Shafi'
Mazhab, which is important to note that in the contract is utterance, not
intention or motive.” This is because the intention which is the cause and
purpose of the matter which is not required to be syarak is protected.
Therefore, it must be submitted to Allah swt because Allah is worthy to punish
him if one is sinful for his intention. Investigating intentions or intentions is
not in accordance with the general principles which assert that all worldly laws
are built on the real principles. The Prophet (peace and blessings of Allaah be
upon him) himself, when passing the law in the matter of trial is based on the
real thing, while he is given revelation by Allah swt (then of course he may
know the intentions or intentions of good or evil).”" Therefore, this trend
confirms that every contract is punishable based on its meaning or utterance.
This means that the law or the facade of a contract depends on its nature and
the contract is not damaged by external factors even if the intention and
purpose can affect through its affiliation.”

Secondly, Ahmad also describes the motives in the contract, rather than
just the utterance or justification. Regarding this issue Ibn Qayyim has
examined it in detail which can be summarized as follows; (i) If the intention of
the party concerned coincides with his speech, the contract is legitimate and
can give rise to shariah influences, (i) If his intentions and speeches are not
appropriate, but no indicator expresses his intentions, (iii) If there is a garinab
that can reveal the purpose and purpose, but the intention is not contrary to
Shariah, then the law of the covenant is valid. However, if there is conflict then

88 Al-Khin, Mustafa et al, A~Figh Al-Manbaji ‘ala Madhab Al-Imam AL-Shafi'7 (Damshiq: Dar al-
Qalam, 1998).

89 Al-Zuhayl, Wahbah, A/-Figh Al-Islkami Wa Adillatubn.

% al-Mawst‘ah al-Imam al-ShafiT — Kitab al-Umm, A/-Mawssi‘aly Al-Imam Al-Shafi'i — Kitab Al-
Unm.

91 Zahtah, Muhammad Abu, A/Milkiyyah Wa Nazariyah Al-‘Agd (Kaherah: Fikr al‘Arabi,
1990).

92 Tbn Qayyim al-Jawziyyah, Aba ‘Abd Allah, [%im Al-Muwagqiin ‘an Rabb Al-Alamin Tatqiq:
Bashir Muhammad ‘Ayin.
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the contract becomes corrupt and can not cause any Shariah influence.”

In relation to the bay'u al-‘inah, the Shafi'm sect does not observe the
intentions of the parties, instead of looking at the tangible things. Looking at
the sale and purchase in the reality of the perfect rule and condition, then the
law is valid. But for the second stream, whoever strives for the purpose of
raising, but using the sale and purchase contract as dhari'ah, then he sinned by
Allah swt and his covenant also abolish on the basis of sadd al-dbari'i’* In the
issue of bay’n al-‘inah, the writer tends to see the Shafi'T sect view of the tangible
things in each contract and it also corresponds to the second Ibn Qayyim view
as above. The author looks at other arguments like athar Ibn 'Umar and Anas
bin Malik as well as the prophecy of ma'qi/ which has been raised also
reinforces the opinion that the author chooses.

Conclusion

In conclusion in the discussion above, the author gives an
understanding of the meaning of bay’u al-‘inah, which is buying and selling to
get cash immediately, which involves at least two parties through two separate
contracts for an item, which will return to the owner origin. While the selling
price is strong (debt) and the repurchase price is lower which is paid in cash
before the completion of the price (debt). It can also occur if the seller sells his
goods at a cash price and then buys them back at a higher price in debt.

The fuqaha agree to forbid bay'n al-‘inah if there is a condition that
ma'qud* alayh must be resold to the original seller. Likewise if there is a clue to
the existence of hzlah do riba then the law is also null. What is a juristic debate is
that if there are no such conditions and there is no referral hilah do riba. In this
problem the author holds that the contract bay'u al-‘inah is haram if the
intention to do 7iba is not stated in contract. However, the status of the
contract is valid or not canceled as long as there is no condition that the mabi’
must be resold to the original seller and the absence between the two parties
who are willing to do 77ba. This is because with the intention, even if outside the
contract, the intention to do 7ba has been stated and can cancel the contract.

The author's view is not on the basis of taking a middle ground from
the opinion of two groups about the law of bay’u al-‘inah, because the author
has stated the justification for why the author chose the above opinion. Even

93 Ibn Qayyim al-Jawziyyah, Aba ‘Abd Allah.
9 Al-Zuhayl, Wahbah, A/-Figh Al-Islkami Wa Adillatubn.
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though the author needs to emphasize, as a devout Muslim, we should not
underestimate this matter by saying that it is okay to be involved with the
contract of bay’u al-‘inah because his contract is still valid, even though it is
haram, because this attitude is the trigger which can invite the wrath of Allah
Almighty in the Hereafter and afflict humiliation in the world as stated in the
hadith narrated by Ibn ‘Umar.
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