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Abstract: As one of the sharia financial instrument, 1jarah be the model of contract which
applied in sharia banking whether with single contract or hybrict contract. One of the reason
why Yarah contract instrument in hybrict applied is becanse there is tabarru contract in a
product in sharia banking. V arious breakthrough made by National Sharia Counci/ (DSN)
Is for matke sure that Islamic (sharia) banking do not find a difficulty in the application in a
product that has implications for the emergence of legal contradictions with classic figh. This
research focus to the two issues, those are: first: the excistence of ujrah instrument in the
Tabarru contract which incidentally is a contract that has social dimension not a profit as
implemented in National Sharia Council — DSN’s fatwa and be a basic legality in some
products in sharia banking second: the acquisition of jrah which is calculated on a certain
percentage. This research is legal research that can classified to the normative legal research,
that is library research that base on legal material, whether primer or secondary. The
characteristic of this research is explanatory which is a research that explain, strengthen or test
and even refuse a theory or hypothesis also to the result of research. Findings in this research
conclude that most of the ‘ulama are not allowing to take an advantage of kafalah contract,
because the characteristic of contract is “uqud tabarru’at (social service) and vjrah in a form of
hissah (a certain of comparison or percentage) is invalid). This is different with National
Sharia Council— DSN in its fatwa that allow the ujrah instrument in kafalah contract and
also stipulate that the determination of ujrah base on percentage.
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Introduction

[jarah as one of the sharia financial instrument grow and thrive in
Indonesia and in a various part of the world, both in the areas with minority
population and in the most of the population is Muslim. Sharia financial
instrument now is not considered as the part of Islamic religious doctrine, but
also is the view and the attitude of life for keeping away from the haram is
believed have an impact to the formation of welfare and calmness. Haron
points out that not all of Muslim people save the money in sharia bank
motivated by profit.!

As one of the sharia financial instrument, ijarah being a model of
contract that applied in sharia banking either with single contract or Aybrict
contract like jarah muntahiah bi tamlik, ijarab mawsufab fi dhimmah, and kafalah bi
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al-ujrah.* The developing of jjarah contract model in hybrict is a part of the sharia
financial innovation in sharia banking. Financial innovation is an inevitability,
no exception the sharia financial’ Sharia financial innovation be urgent when
the application of sharia contract based on classic figh cause a trouble in its
application in the contemporary sharia financial institution such in sharia
banking, although the literature of Islamic financial about innovation is still
left behind than the conventional.* The innovation is needed in order to try to
looking for the solution about how to make a contract in classic figh can be
applied in Islamic financial institution without strip away the sharia principle
(sharia complaint). Factually, the literature of Islamic financial about
innovation is still left behind than the conventional, so that it caused to the
low level of innovation in Islamic financial institution.’

One of the reason zarah contract instrument is applied in hybrict is
because of there is tabarru contract instrument in a product of sharia banking.
As a commercial institution, sharia bank is required to get an advantage. Jjara)
contract instrument be a model by combining the other contract that has
tabarru character. This is the case that taken by National Sharia Council (Dewan
Syariah Nasional — DSN) in its fatwa, as Husaini’s opinion.® According to
Husaini, the step that taken by DSN is to combine fabarru contract with #jari
contract. The fee (wrah / gift) determination in fabarru contract with #jari
contract, is because #jrab is the most important element in ijarah which most
of it include in tijari contract.

Various breakthrough by DSN in order to make sure that sharia bank
has no difficult in applying it in a product which has implication to the
emergence of legal contradictions with classic figh. At least the result of the law
which formulated in DSN’s fatwa is different with classic figh law’s view. One
of the different is related to the #jrah instrument in tabarru contract and the
wjrah acquisition that calculated on a certain percentage. DSN in its fatwa
formulated the combination of 7abarru contract with #jari contract and allowing
a payment of #rah in percentage, while the majority of %/ama are not allowing
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to take an advantage of kafalah contract and that wrah in hissah (certain
comparison / percentage) form is invalid.

This research is focus to the two issues, that is: firs#: the existence of #jrah
instrument in #abarru contract which incidentally is a contract that has social
dimension not a profit as implemented in DSN fatwa and be a basic legality
in some products in sharia banking; second: the acquisition of #jrah which is
calculated on a certain percentage.

Method

This research is legal research that can classified to the normative legal
research, that is library research that base on legal material, whether primer or
secondary.” The characteristic of this research is explanatory which is a research

that explain, strengthen or test and even refuse a theory or hypothesis also to
the result of research.® (Salim and Erlies, 2013)

Results And Discussions
Concept of Ujrah in classic figh

Etymologically, the word of zarah is from al-Ajrm which means a/-
‘wadp/replacement,” and among the meaning of a/-wadh is al-tsawab (reward).’®
Therefore ats-Tsawabu in the context of reward also has meaning a/-Ajru/wage.
Kamil said that #rah in language is buying and selling a benefits.!! ljarab is a
basic that has one meaning with the word a/gjr which means act (a/-fi’}), so
yarah also interpreted as the payment of the act . Magayis al-I.ughah book
explained that jarah terminologically has a meaning payment of the act.!?
ljarah’s meaning at least explain about these: the payment of a certain action,
either worldly dimension (#jrah) or dimensioned ukhrawi (4/7/reward).

Tjarah contract is allowed on the basis of Qur’an, Jadith and jjma.’® The
scholars from four genres of Islamic law have a little different about the right
definition of jarah. However, all madhahib agree, that zjarab is a benefits sales
contract or known services and determined as the payment on compensation.!*

According to the religious scholars, #rah terminologically are: (Al-
Zuhayli, 1997)B

’Soekanto, Soerjono, and Sri Pamudji. Pengantar Pencelitian Normatif, (Rajawali Pers,
Jakarta, 1985.

8Salim, H. S., and Erlies Septiana Nurbani, Penerapan Teori Hukum Pada Penelitian Tesis
Dan Disertasi, (Raja Grafindo Persada, Jakarta , 2013).

?Sabiq, Sayyid. "Figh al-Sunnah, (Cairo: Dar Hadis, 2003).

Jum’ah, Ali, Muhammad dkk, Mawusu’ah Fatawa al-Mu'amalah al-Maliyab i al-Masharif wa
al-Mu’assasat al-Maliyyat al-Islamiyah, (Kairo; Dar Assalam. 2009).

WKamil, Umar Abdullah. .A~Qawadid al-Fighiyyah al-Kubra wa Atsaruha fi al-Muamalat al-
Maliyah. (Mesir: Universitas al-Azhar, t, th).
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Banking Group (ABG) Department of Research & Development, 1998).
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a. Syafi’iyah sect opine that the meaning of jarah in terms is:
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“Contract on the benefits that headed, known, and allowed with the known

payment”

b. Malikiah and Hanabilah explain that jarab is:

L 9% A slae Bae dalie o o pdlie clila o)

“Contract for moving the ownership of benefits of something that is

permissible, in the known period of time, and with reward”

c.  Umar Abdullah Kamil informed three definitions of jjarah in terms. wulama
of Hanafiah, in the book of Hasyiyah Ibn Abidin has opinion that jarah
contract 1s:

s dlid) e e e s aY)

“Ijarah contract in terms is the contract on the benefits with the reward”

Mandhur in his book Iisan Arab gave the explanation that #jrah is from
the word 4r that has meaning as a reward of achievement that has been
achieved or did (Mandhur, 1999), or wages that earned on the basis of the
work. The %ulama define wjrah as the reward that given by mustajir (the rented
side/the side who gets services) on the benefits that given corresponding to the
both sides’ deal (Kuwait, 1983).

In consonance with Kamali, (Kamali, 2007) jarab is from the basic word
that has meaning reply, giving a compensation or giving consideration and
back. Ajr refers to the worker wages, and #jrah for the rent payment. In the use
now, 7arah divided into two types, that is operational lease and financial lease,
where the last one is known as zjarah wa igtina’, eventhough this zjarah wa iqtina’
get a criticism. Ujrab or termed as fee is a reward that given as a cost or
compensation for a work (Husaini, 2018. According to securities commission,
as quoted by Jaman, and friends, #jrah can define as a financial cost for service
utilization or benefits. In the current economic context, it can be a salary, wage,
allowances and commissions (Jaman, 2014).

Ujrah is one of the jarah’s pillar. Ujrah is %wadh (reward/comparison)
towards the received benefits by nusta jir Commonly, #jrah has to valuable and
known, #jrah should not be in the same form as the benefits that mustajir
received. Ujrah can be in a form of: 1) money and stuff; 2) benefits; 3)
sustenance; 4) Jissah (percentage or a certain ratio) from the result; 5) comes
from Ajir work. Related to hissah, the wlama, among them, Hanafi. Maliki and
Syafi’i sect explained that #rah in a form percentage from the result of work is
not valid or not applicable (al Maliki, t.th). Hambali sect explain that #jrab in
hissal’s form is valid and the agreement is not canceled (al Hambali, 1983).

The ‘Ulama agree that ujrah is a reward compensation of the benefits that
gained or a reward that workers get for their services in producing something.
The ‘Ulama also agree that #jrah can be in the form of money or things that
can be utilized by sharia. The ‘Ulama also agree that #jrah nominally has to be
in a definite number which can be understood and understandable between
both sides. Payment of fee (#jrah) should be based on the contract (employment
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agreement), so that it will create cooperative relationship between employee
and entrepreneur. Contract should contain rights and obligations of each sides.
Rights of one side is an obligations for the other. The main obligation of
employer is giving a wage to the workers.

The majority of ‘Ulama are disagree about the quantity of #jrab in hissah
(certain ratio/percentage). In the %ama from Hanafiyah, Syafi’iyah, half of
Malikiyah and Hanabilah sect’s view, they opine that #jrab is invalid in a form
of a certain ratio from the result of jiarah work. This opinion has proposition,
that 1s; firs#z hadith about Okl 8 e 68 4 this hadith explain the
prohibition of giving a wage to the flour masher with his mash. Second: njrah in
a certain ratio is with looking that there is an obscurity in #jrah that can be rise
and down depends on the result that has done by gjir.

A part of Hanafiyah, Malikiyah, and Hambali sect opine that #rah in
hissah (percentage or certain ration) is allowed. In a/-Bakjah book explained that
this is something permissible, example; use my car for public transportation,
half of the proceeds is mine (Al-Taswuli, 1998). The opinion that allowed #jrab
in percentage / a certain ratio because the analogize with musagah, nmuzara’ah
and syirkalh fil al-ghanimah contract, has determined that it is allowed to the
person who do the musagah and muzaara’ah contract to take a part from the
things that produced from the arable land, based on hadith by Abdullah bin
Umar:

g0 3 8 e lgie A e sl sus dal Jale
“Rasulullah Shallaallahu ‘alaihi wa Sallam once hired Khaibar’s resident and
obtain a half of the proceeds that is fruits and plants”

Ujrah in the Fatwa of National Sharia Council (Dewan Syariah Nasional —
DSN)

DSN’s fatwa was issued in the year of 2000 and until the year 2019, the
amount of fatwas are 130 fatwas. In the writing research, in detail, the 130
fatwas are divided into four categories, that is: (1) fatwa about Islamic banking
(sharia banking); (2) fatwa about Islamic insurance (sharia insurance); (3) fatwa
about Islamic capital market (sharia capital market), Islamic mutual funds and
Islamic commodity; (4) fatwa about general Islamic economy (sharia economy).

Law product is a fatwa that DSN released about combining abarmu
contract and #jari contract with #rah instrument can seen in the amount of
fatwa, that is: 1) National Sharia Council (Dewan Syariah Nasional)’s fatwa
number 57/DSN-MUI/V/2007 about Letter of Credit (L/C) with Kafalah Bil
Ujrah contract; 2) National Sharia Council (Dewan Syariah Nasional)’s fatwa
number 58/DSN-MUI/V/2007 about Hawalah Bil Ujrak; 3) National Sharia
Council (Dewan Syariah Nasional)’s fatwa number 113/DSN-MUI/IX/2017
about Wakalah bi al-Ujrah contract. Towards the fatwas above, therefore in the
reminder consider, the legal basis which is used are al-Qur’an, hadith, 74, and
gawa’id al-fighiyyah. The fatwa legal basis about Wakalah Bil Ujrah, and are al-
Qur’an, hadith and gawa’id al fighiyyah, while fatwa legal basis about Hawalah Bil
Ujrah are al-Qur’an, hadith, jima, and gawa’id al fighiyyah.
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Basic law which used in DSN’s fatwa relate to the #jrab instrument in
tabarru contract refers to some #/ama’s opinions. Fatwa about Wakalah Bil Ujrah
is based to the Abu Muhammad Abdullah bin Ahmad bin Muhammad Ibnu
Qudamah al-Hanbali al-Almaqdis, Muhammad bin Ali bin Muhammad bin
Abdullah Asy-Syaukani Ash-Shan’ani and Wahbah bin Musthafa al-Zuhaili’s
opinion. Fatwa about Kafalah Bil Ujrah and Hawalah Bil Ujrah is based to the
Musthafa Abdullah al Hamsyari’s opinion.

Related with Jjarah, DSN-MUI released a fatwa number 112/DSN-
MUI/IX/2017 about Jjarah contract. In the first page, DSN consider that people
need one guideline in practicing zarah contract relate to the activity in financial
institution, National Sharia Council (Dewan Syariah Nasional) has stipulate a
fatwa about zarah for finance company, banking, and financial service.
However, it is not stipulate fatwa about zarah contract for the larger as main
fatwa yet. After determining the point above, DSN thinks the need to release a
fatwa about jarah contract to be a basic reference in the Islamic financial
institutions and Islamic banking practice.

National Sharia Council called the basic law of jarah contract as it is:

a. Al-Qur’an al-Baqaarah verse 233: ) o
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“And if you want your children is feeding by another person, it is not a sin for

you if you give a worth payment. Be cautious to Allah and knows that Allah is

All-Seeing what you do.”

b. Al-Qur’an al-Qashash verse 26: ) ] )
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“One of the two women said, ‘Hi my father, take him as the person who work

(to us). Because he is the kind of a strong and trusted person that you can take

to be a worker.”

c. Prophet’s hadith by Ibn Majah from Ibnu Umar;;

<G s o el ¥ e

“Give a wages to the worker before his sweat is dry”

d. Prophet’s hadith by ‘Abd ar-Razzaq from Abu Hurairah and Abu Said al-
Khudri:

c);i Nuh 7\);:;‘ );‘tu.u\ uA

“Whoever that employ the employee, tell them the wages”

e. Prophet’s hadith by Abu Daud from Sa’ad Ibn Abi Waqqash:

e o i Ty Ul e sl o Ly 51 (3 g8l le Lty 1 558
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“We once rented a land with (payment) the agricultural product that they

gained from a ditch land and irrigated land; then, Rasulullah forbid us to do

that and told us to rent with gold and silver.”

f.  Prophet’s hadith by al-Tirmidzi from his grandfather ‘Amr bin ‘Auf al-
Muzani, and by al-Hakim from his grandfather Katsir bin Abdillah bin
‘Amr bin ‘Auf r.a:

V) cagkas i Ao osaluall s Lala dal 5f W3a s Talia V) el o ila 2Ll

Laoa dal f s s s Wa i
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“Shulh (dispute a resolution through deliberation to reach a consensus) is

allowed among the Muslims except shu/h that forbidding the halal and allowing

the forbidden; and the Muslims are bound by their stipulations except the
stipulation that forbidding the halal or allowing the forbidden”

g ‘ulamd’s Ijtima’ about the allowing of doing 7arah contract.

h. The basic rules of figh, that is; basically, all the form of muamalah is allowed
to do except if there is a proposition which forbid it. And the proposition
avold masfadat (damage, danger) should be the first on bring in the benefit.

After National Sharia Council (Dewan Syariah Nasional — DSN) quoted
the basic law above, then explain briefly of the fatwa about the terms which
directly contact to the 7arab such as; nujir, mustajir, ajir and so forth. The fatwa
explain that #rah according to National Sharia Council (Dewan Syariah Nasional
— DSN) is the payment that has to pay of the service that has been done.

In this fatwa, #jrah’s concepts and provisions are mentioned as it is:

a. Ujrab can be in the form of money, benefits of stuff, service or the stuff
that can be used according to sharia (muatagawwamah) and legislation.

b. Quantity and/or quality of #rah should be clear, either in a number,
certain percentage or the formula which is agreed and known by every part
who did the contract.

c. Ujrah can be pay in cash, gradually, and truly as what was agreed with
sharia and/or the legislation.

d. Ujrah that has been agreed can be reviewed of the benefits that is not
accepted by mustajir yet according to the agreement.

The last page explain that if one of the parts did not carry out the
obligation or dispute occurred, then the solution is through the dispute
resolution institutions based on the rules that has been set, but a deliberation
is sought first to reach agreement. The stipulation of fatwa first should obtain
an opinion by National Sharia Council (Dewan Syariah Nasional — DSN). And
this fatwa is valid since it is stipulated and if on the other day there was a
mistake, then the fatwa will be made and perfected as what it should be.

National Sharia Council (Dewan Syariah Nasional — DSN) is the fatwa
institution which has release so many fatwa about Islamic economic
transaction in Indonesia. This can be said as a progressive development in
order to bring the innovation and the breakthrough of muamalah contract’s
product in the contemporary era. These following are the collection of DSN-
MUT’s fatwa about #jrah, such as:

a. National Sharia Council (Dewan Syariah Nasional — DSN)’s fatwa number
20/DSN-MUI/IV.2001 about Investment Implementation Guidelines for
Islamic (Sharia) Mutual Funds.

b. National Sharia Council (Dewan Syariah Nasional — DSN)’s fatwa number
52/DSN-MUI/II1/2006 about Wakalah Bil Ujrah Contract on the Islamic
(Sharia) Insurance and Islamic (Sharia) Re-Insurance.

c. National Sharia Council (Dewan Syariah Nasional — DSN)’s number
56/DSN-MUI/V/2007 about Ujrah Review Provisions on the Islamic
(Sharia) Financial Institutions.
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d. National Sharia Council (Dewan Syariah Nasional — DSN)’s fatwa number
57/DSN-MUI/V/2007 about Letter of Credit (L/C) with Kafalah Bil Ujrah
Contract.

e. National Sharia Council (Dewan Syariah Nasional — DSN)’s fatwa number
58/DSN-MUI/V/2007 about Hawalah Bil Ujrah.

f.  National Sharia Council (Dewan Syariah Nasional — DSN)’s fatwa number
112/DSN-MUI/IX/2017 about Jjarah Contract.

g. National Sharia Council (Dewan Syariah Nasional — DSN)’s fatwa number
113/DSN-MUI/IX/2017 about Wakalah bi al-Ujrah Contract.

The implementation of Ujrak’s instrument in a product at Islamic
(Sharia) banking

The ‘Ulama have a different opinion about #rah in contract. At least,
there are 2 (two) opinions, that is allowing and forbidding a charging fee. While
the other who opine #rah in kafalah contract is not allowed because the level
of kafalah contract as ‘ugud tabarri’at where it is based on social service.

Most of the ‘Ulama are not allowing to take an advantage on kafala)
contract, because the characteristic of this contract is wuqud tabarri’at (social
service). A charging fee in #jrab in kafalah contract is the same as usury (rzba)'®
and charging the fee for guarantee will cause uncertainty (gharar) and it is
breaking the law. Guarantor who guarantee the other’s debt for the fee is the
usury with ask the guaranteed person for paying back more than what he took
(debt) (Hasnat, 2017). This is also be the Organization of Islam Cooperation
(OIC)’s decision where the imposition of #jrah in kafalah means changing the
contract from zabarru to qgard (loan) and this is forbidden in Islam (sharia). Ibn
Qudamah in a/Mugni book explain, that £afalah which using an #jrah’s scheme
is not allowed in Islamic law, because £afalah contract is tabarru’ contract not
tijarah contract (Qudamah, 1980). Ibn Jarir al-Thabari in his book, a/-ikbtilaf al
fugaha, explain that it is not right the £afalah with using #jrab or ju’alah.’

The word “%abarri® in Islamic law has the same meaning with
sadagah(charity) or hibah (gift). The word zabarri® is from the word tabarra’ a-
yatabarra’n- tabarri an that means charity, gift, charity fund, or charity. Tabarr’
means voluntary contribution given by someone as long as his live to the
others, without hoping any reward which cause the changing of the subject
ownership. (Ali, 2015; Hammad, 2005). Some examples of zabarri’ contract are:
sadagah, hibah, waqf, kafalah, wadi‘ab, gard, rahn and hawalab.

DSN in its fatwa allowing the instrument of #rah in kafalah contract.
This is in DSN’s fatwa number 57 year 2007. The argumentation built in this
fatwa 1s that kafalah with a reward is based on the reward of jah service (dignity,
authority) and it is allowed. The implementation of kafalah bil njrah contract in

Jamaan, Gustina, Noor Puad, and Ruzanna Ramli. "An Empirical Study on the
Practices of Inah and ‘Ujrah Concept in Islamic Banking Credit Card (Case Study in
Malaysia),"

(2014). https://ssrn.com/abstract=2418291 or http://dx.doi.org/10.2139/ssrn.2418291
17Al Tabari, Muhammad b. Jarir, i&btilaf al-fugaha, (Beirut: Dar Kutub Ilmiyah, 1999).
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Islamic banking is implemented in some financing products, among others is
on the housing take over financing.

This kafalab bi al-wjrah contract on the take over financing is used for
paying off the customer’s debt on the other side because of his inability to do
the pay off or the installment. BMT is giving insurance fund for the customers
to pay off their debt to the others. Kafalah contract is guarantee contract or
insurance contract. For the common take over problem that used in &afalah bi
al-mal.

In the process of kafalah bi al-ujrah contract, Islamic bank (sharia bank)
side act as £afi/ while the customer as makfiul ‘anbn and conventional bank side
as makful labn. Kafalah contract is used to guarantee customer’s debt to LKK
side. Related to kafalah contract that is used by Islamic bank is include in the
kafalah bil mal contract’s category, where the insurance or guarantee is with the
assets.

Kafalah contract that used by Islamic (sharia) bank for take over financing
is still added with #jrah (fee) that should be paid by the customer to the Islamic
bank. In the determination of #jrah, then Islamic (sharia) bank is determine the
amount according to the percentage and the number of financing ceilings. Also
in the calculation, BMT do not explain to the customer about the calculation
that using the percentage and directly told the nominal of #rah which customer
should pay.

On the case above, there are two things that firstly should be separated,
first, kafalah contract is fabarru’ contract, this contract has a meaning that the
agreement or the contract that is not looking for material benefits. Second,
there is an #jrab where this instrument in Rasulullah and the Companions’ era
are not known as &afalah bi al-wjrah. In the context now, that £afalah contract
which developing now is based on #rah of kafil service, because there is a
difficulty to looking for a person who volunteer himself being a guarantor to
the others. If £afi/ presuppose the wage on the kafalah that he did, while a
person who volunteering himself freely is not found. This allowing can be
analogous on the allowed of taking a wage in teaching al-Qur’an or other
Islamic sciences.

The allowing of taking #jrah on kafalah contract which is zabarru contract
is based on maslabat and the need of people for fulfil their needs. Furthermore,
Jaman quoted syeikh Ahmed Ali Abdullah’s opinion, explain that legally
kafalah contract is fabarru contract, but it will be Zs#ithag when the contract is
stipulated has implications on the additional cost and this is not a gard.
Therefore, the cost for guarantee service is not including in the forbidden
practice. The using argument is the implementation of gzyas on akbg al-ajr ‘ala
al-jah (taking a charge for using a person’s good reputation) and akhz al-ju’l ‘ala
ruqyah min al-Qur’an (taking a charge for incantations of al-Qur’an’s verses). ¥

¥Jamaan, Gustina, Noor Puad, and Ruzanna Ramli. "An Empirical Study on the
Practices of Inah and ‘Ujrah Concept in Islamic Banking Credit Card (Case Study in
Malaysia),"
(2014). https://ssrn.com/abstract=2418291 or http://dx.doi.org/10.2139/ssrn.2418291
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According to Mustafa Abdullah al-Hamsyari, quoted Imam Syafi’i’s
opinion who reputes about giving a money to the person who assigned to tell
a problem or presented something to the king is not considered as a bribe
(risywah), but considered as a gift or reward (jua’alah) as a response of the effort
and the journey. The other %ama of contemporary, Abdul Sa’t al-Mirri said
that a guarantor should get a wage appropriate to his work as a guarantor
(Karim, 2001). This opinion open up the chance of the adding the
consideration of a magnitude of the risk that should be borne by kafi/
(guarantor) in calculating the wage.

National Sharia Council (Dewan Syariah Nasional — DSN) in its fatwa
about &afalah consider that in order someone is often needing a guarantee from
the other part through £afa/ah contract, that is a guarantee that given by the
guarantor (£afiil) to the third part for fulfilling the second part’s obligation or
the one who borne (makfuul ‘anbhu, ashil), DSN obliged to provides one scheme
of guarantee (kafalah) which based on the Islamic principles. A legal foundation
that DSN took are from al-Qur’an surah Yusuf on verse 72, al-Maidah on verse
2, Prophet’s hadith, and figh’s rules (jurisprudence), such the following below:

Hc)mh\})mduﬂcbu.d}d]d\&\)mm\}sb
“The callers are exclaim: “We lost the king’s trophy; and whoever can give it
back, he will get a food material (as weigh as) the weight of camel, and I
guarantee him.”. o ) ]
O35 Y e 135983 V5 o385 Dl e 13553
“And help each other in (doing) a good things and god-fearing, and do not
help each other in (doing) a sin and contravention.”
ol O 006 dalle Tl iny ool sl ally e 0 a1 B g Y 0 e
\}LA d\ﬁ ‘(u_\ \)XLs"u_muA«_dc dA d\.ﬁ ‘LE)A‘ o)\..\;.u‘s.u\(uc‘\_\lc‘;aaﬂc\)] \)ﬂﬁeu.\d
AJQ‘_A..AS mﬂ\ d}u)hwd‘;c c.ﬂ_ﬂ}ﬂ d\ﬁ ‘(sS.\;La‘_Jc
“There was faced to Rasulullah SAW, a corpse of a man to be prayed.
Rasulullah SAW asked, ‘Does he have a debt?” Companions (Shababa?)
answered, ‘No’. Then, he (Rasulullah SAW) was pray him. After that,
Rasulullah was faced to the other corpse, he asked, ‘Does he have a debt”
Companions answered, ‘Yes’. Rasulullah said, ‘ust pray your friend’ (he did
not want to pray the corpse). Then, Abu Qatadah said, ‘T guarantee his debt,
ya Rasulullah’. Then, Rasulullah pray upon the corpse.” (Hadith from Bukhari
by Salamah bin Akwa’) ) )
sl e o Ml (8L Nl e g
“Allah helps his servant as long as the servant helps his brother.”
a5 ) pek 3l Gl &5ty Ui Ol 5 Y8 254 (alia ) Gl o35 Sta
Lisa Jal 51 95a 25
“A peace can be done among the Muslims except a peace that forbid the
allowed or allowing the forbidden; and the Muslims related to their

stipulations except the stipulation that forbid the allowed or allowing the
forbidden.” B

L35 e s 0% G ) syl el b Jiai
“Basically, all the form of muamalah is allowed to do except there is a
proposition that forbid it.”
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3% 558
“A dangerous (heavy load) should be removed.”

Aside from the propositions above, DSN also refers to the %wama’s
opinion, such Mushthafa ‘Abdullah al-Hamsyari as quoted by Syaikh ‘Athiyah
Shaqr, in Ahsan al-Kalam fi al-Fatawa wa al-Abkam book. Overall, the contents as
it is:

“Letter of Credit (1] C) that contains a stipulate that bank promises to exporter to
pay the rights (exporter) on importer is allowed. The accepted wage from the bank as the pay
off on publishing 1./ C is allowed. This “allowed” is from Mushthafa al-Hamsyari based on
the characteristic of 1) C's muamalah which range on the wakalah, hawalah and dhaman
(kafalah) contract. Wakalah with the fee is not forbidden; also (not forbidden) hawalah
with the fee. And also dhaman (kafalah) with the fee by Mushthafa al-Hamsyari is based
on the fee of yah service (dignity, anthority) which according to Syafi’i sect, that this is allowed
(jawaz) eventhough by the other is forbidden or Makruh. Mushthafa al-Hamsyari also lean
in dhaman (kafalah) with the fee on j0’alah that allowed by Syafi’i sect.

Mushthafa ‘Abdullah al-Hamsyar: also opines about gnarantee bank and the varions
of its types. Guarantee bank is a document that given by bank —on the request of its custonrer—
which contains the bank guarantee that bank will fulfill the customer’s obligations toward the
customer partner. Mushthafa stated that guarantee bank is allowed. The gnarantee bank by
Mushthafa is aligned with wakalah or kafalah; and these two contracts are allowed. And
also the taking of fee on both contracts is not forbidden.

With the argument above, then the National Sharia Council (Dewan
Syariah Nasional — DSN) decides that in &afalah contract, the guarantor can
receive #jrab (the fee) as long as it is not burdensome. Kafalah bi al-Ujarah
contract is a binding contract and can not be canceled by one part.

From the explanation above, it can be understood that there is a different
opinion between the ones who allowed £afalah) bi al-wjrah and the ones who
forbid it. One of the argumentation that justify kafalah bi al-wjrah is by
analogizing with #jrah to the person who teaches al-Qur’an, also considering
the intention and the masiahah need on this era is reinforced by the rules
(kaidah); “basically, all the form of muamalah is allowed to do except there is a
proposition that forbid it. While the opinion that forbid &afalah bi al-ujrah,
arguing that &afalah contract beside of zabarru’ contract which based on the
volunteerism in doing the social activity without expecting the return, also if
wjrah 1s found in kafalah contract, then the form is same with gard where legally
gard followed by an addition is including usury.

Conclusion

The ‘ulama agree that ujrab is a fee compensation on the benefit which
obtained that can be in the form of money, or stuff that in amount should be
with a definite number which can be understood among every parts. The
difference among the “%/ama occurs in the thing about that there is an
instrument of #jrah in tabarru contract such kafalah contract. Most of the %lama
are not allowing to take a benefits on the kafalah contract, because of the
characteristic of this contract is ‘%ugud tabarru ‘at (social service). The difference
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among the t%/ama also occurs in the quantity of #jrah in the form of bissah (a
certain ratio/percentage). The %/ama opine that ujrah in the form of Jissah (a
certain ratio/percentagae) is not valid.

DSN in its fatwa allows the instrument of #jrab in kafalah contract where
in the kafalah contract, the guarantor can receive #rah (fee) as long as it is not
burdensome and the characteristic is binding and can not be canceled by one
part. DSN also stipulates that the determination of #jrab is based on percentage.
The argumentation that built in this fatwa is the £afalah with the fee is lean on
the fee of the jab service (dignity, authority) and it is allowed. What DSN did
is combining zabarru contract, that is kafalah contract with #jari contract, that
is zjarah which bring forth &afalah bi al-ujrab.

This is implemented in DSN’s fatwa number 57 year 2007 and made as
the legal basis in some financing products at Islamic banking which one of it
is housing take over financing. The implementation of jarah contract’s
instrument in hybrict because of there is a #baru contract’s instrument in a
product at Islamic banking. As a commercial agency, then Islamic bank is
required to obtain a benefits. [jarah contract’s instrument be a model with
combining the other contract that has zzbarru character.

References

al-Za’tari, Syekh Ala’ al-Din, Figh al-Mua’malah al-Maliyah al-Mugarin: Shighab
Jjadidah wa amtsilah mn’ashirab, (damaskus: Dar al-Ashma’, 2010.

Al-Zuhayli, Wahbah. A-Figh al-Isiami wa-Adillatnb. Dar al-Fikr, 1997.

Ali, M. Mahbubi, Rusni Hassan, and Shabana M. Hasan. "An Exploratory
Study of Shari'ah Issues in the Application of Tabarru'for Takaful."
Global Review of Islamic Economics and Business, 2015.

Al-Buhuti, Mansur bin Yunis, and Salah Al-Din. "Kashaf Al-Qina." Beirut: Dar
AlL-Kutub Al-llmiyyah

Al-Taswuli, Ali bin Abdul-Salam. "A/-Bakjabh fi Sharh Al-Tubfah." Beirut: Dar al-
Kutub al-1lmiyyah 1998.

Al Tabari, Muhammad b. Jarir, i&btilaf al-fugaha, Beirut: Dar Kutub Ilmiyah,
1999.

Al Salem, Fouad H. "Islamic financial product innovation." International Journal
of Lslamic and Middle Eastern Finance and Management, 2009

Asni, Fathullah, and Jasni Sulong. "Syariah Analysis on Hybrid Contracts and
Its Applications in Islamic Housing Financing in Malaysia." Prosiding
paper at Persidangan Pasca Siswazah Pengajian Islam, 2018.

Ghuddah, Abdul Sattar Abu. "Tjarah (lease)." Dallah Al-Baraka Group Al-Baraka
Banking Group (ABG) Department of Research & Development ,1998.

Haron, Sudin, and Norafifah Ahmad. "The effects of conventional interest
rates and rate of profit on funds deposited with Islamic banking system
in Malaysia." International Journal of Isiamic Financial Services, 2000.

Hammad, Nazih. "Mujam al-Mustalahat al-lgtisadiyah fi Lughah al-Fugaha'"
Riyadh: al-Dar al-‘Alamiyah li al-Kitab al-Islami, 1995.

53



Hasnat, Md Abu, and Shahedin Alom. "The implementation of Kafalah in
Islamic banking and finance organizations in Malaysia." In# | Sci Res Publ
7.7 (2017.

Husaeni, Uus Ahmad. "Law on Fee (Ujrah) In Gratuitous Contract: Study On
National Sharia Board-Indonesian Council Of “‘Ulam[] Fatwl 1" Journal
of Shariah Law Research 3.1,(2018

Jamaan, Gustina, Noor Puad, and Ruzanna Ramli. "An Empirical Study on
the Practices of Inah and “Ujrah Concept in Islamic Banking Credit Card
(Case Study in Malaysia)." Available at SSRIN 2418291, 2014.

Jum’ah, Ali, Muhammad dkk, Mausu'ah Fatawa al-Mu'amalah al-Maliyah i al-
Masharif wa al-Mu'assasat al-Maliyyat al-Islamiyah, Kairo; Dar Assalam. 2009

Kamil, Umar Abdullah. "ALQawaiid al-Fighiyyah al-Kubra wa Atsaruba fi al-
Muamalat al-Maliyah." Mesir: Universitas al-Azbar, 1, th.

Kamali, Mohammad Hashim. "A Shari ‘ah analysis of issues in Islamic leasing."
Journal of King Abdulaziz University: Islamic Economies 20.1, 2007.

Karim, Adhiwarman A. Ekonomi Islam: suatu kajian temporer. Gema Insani, 2001.

Khan, M. Mansoor, et al. "Determinants of Islamic and conventional deposits
in the Malaysian banking system." Managerial Finance (2008).

Kelly, D. and Storey, C. 2000. New Service Development: Initiation Strategies.
International Journal of Service Industry Management, Vol.11 No.1, pp. 45 -62

Kuwait, Kementrian Wakaf, A/mausu’ah al-Fighiyyah, (Kuwait: zatu salasil, 1983

Mandhur, Jamaluddin Ibn. Lisan ul-'Arab. Bulaq Press, 1999.

Muhammad ‘Arafah Al-Dusuqi al Maliki, Hasyiah al-Dusugi ‘la al-Syarab al-Kabir,
(Darul Kutub al-Arabiya.

Noman, Abdullah M. "Imperatives Of Financial Innovation For Islamic
Banks." International journal of Islamic financial services 4.3, 2002.

Qudamah, Ibn. "A-Mugni °." 1980.

Sabiq, Sayyid. "Figh al-Sunnab, Cairo: Dar Hadis, 2003.

Salim, H. S., and Erlies Septiana Nurbani. "Penerapan Teori Hukum Pada Penelitian
Tesis Dan Disertasi." Raja Grafindo Persada, Jakarta, 2013.

Soekanto, Soerjono, and Sri Pamudji. "Pengantar Penelitian Normatif." Rajawali
Pers, Jakarta, 1985.

Universitas Madinah, Figh al-Mua’malah, (Kerajaan Arab Saudi: Universitas
Madinah, 2009

54



